anonymity, which is said to result in greater enthusiasm for legislation hostile to numerical minorities of various sorts. 6 Defenders of direct democracy, including myself, have typically replied by contending both that plebiscites are not in fact as flawed as their critics claim and that, when viewed equally unromantically, representative democracy suffers defects comparable in kind and degree. 7 Defenders of direct democracy have also reminded the critics that the issue is not whether plebiscites are superior to (and should therefore perhaps replace) representative democracy but only whether direct democracy is a beneficial supplement to representative lawmaking processes. 8 Recently, Professor Sherman Clark contributed to this longstanding debate a novel and counter-intuitive "populist" critique of plebiscites, with the core claim that plebiscites "cannot be trusted to reflect the voice of the people accurately or meaningfully." 9 At the center of the problem he believes are two concerns: that previous discussions of plebiscites have been based on a too narrow "understanding of what it means to hear the voice of the people," and that "single-issue direct democracy lacks a mechanism for reflecting voter priorities among issues."'"
In this Essay, I examine both claims. Part I considers, but ultimately finds unpersuasive, Clark's contention that the opportunity to express [Vol. 13: 317, 2004] Preferences, Priorities, and Plebiscites
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priorities within the lawmaking process itself is essential to the legitimacy of that process. Part II critiques Clark's claim that the results of representative lawmaking processes more "fully,"' "clearly,"' 2 and "completely"' 3 reflect the "voice of the people" than the results of direct lawmaking processes." This Part also questions the basis for, and the implications for his larger thesis of, Clark's identification of certain circumstances under which he believes direct democracy may be preferable to representative lawmaking. Part lII examines Clark's claim that the mere availability of direct democracy distorts the "voice of the people" as expressed through candidate elections and representative lawmaking, and ultimately disagrees with Clark's conclusion that representative lawmaking must "be exclusive."' 5 I. DEFINING "THE VOICE OF THE PEOPLE" Clark contends that the "understanding of popular sovereignty that fuels allegiance to direct democracy is rooted in the problem of political legitimacy," and that the legitimacy problem "is one of justifying coercion, given that no person has 'natural' authority over another."' 6 Thus, he continues, "a regime is legitimate if people are made to follow only those rules to which they have consented."' 7 In a regime under which unanimity of consent is unlikely to be achieved, "a second-best solution is to allow each person to participate fully and equally in the processes by which the rules are made. "' 8 From this largely uncontroversial starting point, Clark goes on to contend that each citizen must therefore have "an equal opportunity to influence political decisions," and that "this end mandates that each citizen possess not only a right to an equal allocation of political power, but also an opportunity to allocate that allotment as he or she sees fit."' 9 11. Id. at 437, 463, 482. 12. Id. at 436, 448, 450, 478. 13 .
Id. at 436. 14.
See id. at 448 ("I hope to sever the connection between single-issue majority preference and popular voice and argue that direct democracy, while perhaps measuring the former, does not give us a full and meaningful way of making sense of the latter.").
15. Id. at 466.
16.
Id. at 441.
17.
Id. at 442.
18.
Id.
19.
Id. at 455.
Taking the above portion of Clark's analysis on its own terms, one might first wonder why he finds direct democracy problematic. After all, it affords each citizen in the relevant jurisdiction one vote and therefore a seemingly "equal opportunity to influence" the political decision in question. In addition, the initiative process affords even a small minority of voters the opportunity to place an issue on the ballot if certain clear requirements are met. 2 " The representative lawmaking process offers numerical minorities no comparably straightforward access to the legislative agenda nor, therefore, a comparable opportunity thereby to influence the lawmaking process.
On a different level, representative and direct democracy are both importantly flawed in the area of providing each voter an "equal opportunity to influence" political decisions. In direct democracy, "citizens with particularly intense concerns and priorities will find no market for their votes"" and may therefore have no meaningful opportunity to influence the lawmaking process when they are in the minority; "one person, one vote" reduces to a mere formality. 22 A representative lawmaking process, however, will also inevitably deny certain voters a meaningful opportunity to influence the process; the difference is the group of voters that is adversely affected in each process.
The geographical allocation of representation means that a numerical minority within a particular representative's jurisdiction may have no meaningful opportunity on certain issues to influence the decisionmaking on those issues by their representative or by the legislature as a whole. Indeed, legislation that is enacted by a simple majority of representatives in a bicameral legislature may be favored by as few as thirty-nine percent of all voters, even assuming that a majority of constituents of each of the representatives voting in favor of the legislation shared that preference. 3 Even if one agrees with Clark that "majority will" may not 20 . Under the Arizona Constitution, to take just one example, a petition signed by ten percent of the "qualified electors" is sufficient to place a statutory initiative on the ballot, assuming various other technical requirements are met. See ARtZ. CONST. art. 4, pt. 1, § 1(2). For comprehensive and continuously updated information regarding the signature and other legal requirements for placing a statutory initiative on the ballot in the twenty-four states that provide for such a process, see http://www.iandrinstitute.org, the web site of the Initiative and Referendum Institute.
21. Clark, supra note 9, at 475. 22. Id. Clark contends that this fact renders direct democracy "akin to the worst possible districting scheme." Id.
23. This assumes that each voter gets to elect a representative in both chambers, that representatives are elected on a geographical basis, and that the jurisdictions from which the members of the two chambers are elected are the most diverse possible. See Baker, supra note 7, at 717 & n.25.
Clark acknowledges that " [r] epresentation produces results at odds with those favored [Vol. 13: 317, 2004] Preferences, Priorities, and Plebiscites
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be "worth conveying," ' 24 one begins to wonder whose preferences and/or priorities are conveyed by the representative lawmaking process and why Clark believes the "will" of those voters to be worthy of seemingly special respect. Notwithstanding the above, Clark's view is that representative lawmaking "allows for a fuller expression of ongoing consent" because "it allows citizens to express their priorities in a way not possible through direct democracy." 5 On this account, the opportunity for "equal" participation (at least in some forms) is not enough to render a lawmaking process legitimate. Rather, the opportunity for "full" participation-defined as the opportunity to express "priorities as well as preferences" 26 -is also necessary. " [T] Clark's account leaves several important questions unanswered. Most obviously, why is the opportunity for "equal" participation-in the form of "one person, one vote," whether for a ballot proposition or a candidate-not enough to render a lawmaking process legitimate? Why is the opportunity for "full" participation also required? Answers to these questions are essential given the great weight that Clark ultimately places on the notion of "full" participation. " [T] he goal," he repeatedly affirms, "is to hear the voice of the people as well and as fully as by majorities on specific issues because voters are forced to funnel their input through the medium of their legislative representatives." Clark, supra note 9, at 475 n. 110. He goes on to explain his seeming lack of concern with this fact as follows:
Granted, representation does stand between the majority and the legislation the majority wants, at least under some circumstances. There are other difficulties with this portion of Clark's argument. To begin, Clark never persuasively explains why, under his account, the opportunity to express priorities is essential to the legitimacy of a lawmaking process. If the core concern is to obtain the consent of the governed, affording a voter an equal opportunity to express her preference on a single issue is not obviously more problematic than affording a voter an equal opportunity to express her priorities among two or more issues." Furthermore, in order to be persuasive, any account Clark might provide as to why the opportunity to express priorities is critical would need to address two further issues that his discussion does not include. He must explain why the process of obtaining a constitutional amendment in forty-nine states is (presumably) legitimate despite the fact that the process in each of those states ultimately simply "count [s] heads in the form of a single-issue majority vote." 32 In addition, he must
29.
Id. at 448 (emphasis added); see also id. at 443 (asserting that "the processes used to hear [the voice of the people] should allow each citizen as full and equal an opportunity to be heard as is possible"); id. at 482 ("Before any outcome can claim popular consent, the processes used to reach that outcome must be evaluated. Did those processes allow for the fullest possible popular input?").
30. Id. at 448. 31. The closest Clark comes to an explanation is the following: A commitment to equality mandates that each citizen's capacity for decisionmaking be respected equally-that each citizen's judgments be granted equal respect in our political processes. Among the judgments that presumably ought to be granted this respect are judgments on the relative importance of issues-decisions as to which judgments each citizen feels most strongly should be backed with the coercive force of the state. If political legitimacy depends on giving the people as full and fair an opportunity as possible to tell us what they want, there seems no warrant for denying them a chance to tell us what they want most.
Id. at 456 (emphasis added).
The above elaboration does not, to my mind, answer the question posed in the text: Why is the commitment to equality not met by affording equal respect to citizens' expressions of preference on a single issue? Why does equal respect further mandate that citizens have the opportunity to make certain types of political judgments? 32. Id. at 482. In the alternative, Clark could take on the more daunting task of explaining why those forty-nine states' constitutions are not, in fact, legitimate under his account.
As of 2002, every state's constitution except Delaware's required that a proposed amendment to the state constitution be ratified by a popular vote and be approved by at [Vol. 13: 317, 2004] Preferences, Priorities, and Plebiscites
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explain why a lawmaking process providing for single-issue majority votes is (apparently, under his account) not legitimate even if it was adopted by voters as an expression of their sincere priority that they sometimes have the opportunity to express their preferences in the form of single-issue direct democracy. 33 On this last point, Clark's explanatory task is made significantly more difficult by the fact that lawmaking by initiative is currently available in only twenty-four of the fifty states. 34 This means that any voter for whom it is a priority to live in a state in which lawmaking by initiative is not (or is) available, has ample opportunity to express that priority by his choice of where to live. 35 The fact that each state's residents have the continued option to "vote with their feet" if they find the lawmaking process of a particular state sufficiently attractive or problematic arguably lends extra legitimacy to each state's chosen combination of lawmaking processes, whether or not those processes include lawmaking by initiative.
Even if Clark could provide a persuasive account of why the opportunity to express priorities within the lawmaking process itself is essential to the legitimacy of that process, other difficulties remain with his conception of "the voice of the people" as being more accurately and legitimately expressed through representative than direct lawmaking. First, with regard to the expression of priorities, Clark's general depiction of direct lawmaking is unduly pessimistic, and his portrayal of representative lawmaking unduly optimistic. As Clark ultimately acknowledges, even the initiative process, the most seemingly preference-oriented form of 33.
That is, Clark must first explain whether, under his account, existing direct democratic processes for amending state constitutions are legitimate. If he concedes that they are, he must then explain both (a) why a broader plebiscitary lawmaking process adopted through that amendment process is not legitimate, and (b) why other amendments adopted through that same process are legitimate.
34 REv. 1911 REv. , 1947 REv. -51 (1995 ("In the usual course of affairs, each of the fifty states chooses the package of taxes and services, including state constitutional rights and other laws, that it will offer its residents and potential residents. In this way, the states compete for both individual and corporate residents and their tax dollars." (footnotes omitted)). direct democracy, 36 does give voters the opportunity to express priorities, albeit in a more limited fashion than most representative lawmaking processes.
37
Mechanisms such as voter turnout," the difficulty of qualifying proposed initiatives for the ballot, 39 and the opportunity voters have to "demonstrate the intensity of their preferences through their willingness to expend time, energy, and money campaigning for or against a given proposition" ' all "suggest that a ballot proposition is unlikely to pass unless it is backed by a highly motivated constituency."'"
Similarly, the expression of priorities through representative lawmaking is not as inevitable or accurate as Clark seems to suggest, and the implication for Clark's account is that representative lawmaking may suffer a deficit of legitimacy no less than the deficit he claims direct democracy exhibits. Clark accurately observes that the primary mechanism by which legislatures express priorities (their own, and presumably also those of their constituents) is vote trading or "logrolling."
2 The mere availability of logrolling, however, does not mean that at any given time the laws that have and have not been enacted reflect "what the people want most." 3 As Clark acknowledges, "the optimal level of aggregation is total, and all issues should be considered in conjunction with one another."' But 36. As Clark observes, "the referendum is, on my account, potentially less troubling than the initiative. When a measure has been referred to a popular vote by the legislature, at least the referral itself has been subject to the priority-measuring representative process." Clark, supra note 9, at 472.
37.
Id. at 469-70. 38. Id.; see also Gillette, supra note 7, at 968-69. 39. Clark, supra note 9, at 470 ("perhaps only intensely concerned groups will expend the effort to gather the necessary signatures" to qualify a proposed initiative for the ballot); see also id. ("[V]oters appear to display an across-the-board resistance to ballot issues. A substantial majority of initiative provisions are in fact defeated, suggesting that voters' prevailing attitude is 'When in doubt, vote no."' (quoting Richard Briffault, Distrust of Democracy, 63 TEX. L. REV. 1347 REV. , 1357 REV. (1985 (book review)) (footnote omitted)).
40. Clark, supra note 9, at 470. 41.
Id.

Id. at 456:
Legislatures serve as fora through which citizens are enabled, and in fact required, to express their priorities as well as their preferences. Because legislative decisionmaking, unlike plebiscite voting, is conducted by small groups of representatives who are able to monitor one another's voting behavior, representatives can deal for votes. They are able to trade off outcomes less vital to their constituents in return for votes on issues of greater concern. The familiar term for such a tradeoff is "logrolling." 43.
Id. at 482.
44.
Id. at 466. [Vol. 13: 317, 2004] Preferences, Priorities, and Plebiscites
JOURNAL OF CONTEMPORARY LEGAL ISSUES
no lawmaking body at any particular point in time can possibly prioritize among the truly complete universe of possible issues and preferences. The representative lawmaking process and the logrolling process are both "rolling" processes, within and across a particular legislative session. Thus, at any given point in time the resulting aggregate expression of priorities is inevitably incomplete and its accuracy therefore highly suspect and perhaps unknowable. The state of the world after a given legislative enactment simply will never be "the world as a whole" 5 that "the people want most."
' Only an enormous "omnibus" bill covering the entire universe of possible laws has even the logical potential to yield such an expression of priorities. Indeed, a particular legislative enactment does not yield the state of affairs that "the people want most" even at that particular point in time. At any given point in time, some group of voters is eagerly anticipating the passage of legislation that will produce a state of affairs that it prefers in some respect to the status quo. And the passage of that legislation in the future suggests that a significant number of voters 47 was dissatisfied in some respect with the "world as a whole" represented by the status quo.
In sum, a representative and an initiative lawmaking process will each convey different information about what "world as a whole" is desired most by "the people" (defined in different ways). Neither process, however, has the capacity to convey information about the priorities of "the people" (however defined) regarding the "world as a whole" that is more accurate than the information conveyed by the other. All of the information conveyed by each process will be (differently) incomplete, and therefore will necessarily be an inaccurate representation of the priorities of "the people" regarding the "world as a whole." Indeed, in the absence of an "omnibus" bill covering the entire universe of possible laws, the very notion of expressing "priorities" is inherently limited in its meaning and import.
II. LOGROLLING AND VOTER PRIORITIES
Let us now put to one side Clark's "legitimacy" argument discussed above and focus on his central concern that single-issue direct 45 .
Id. at 448.
46
. Id. at 482. 47. As was discussed above, this "significant number" may be as little as 39% of the voters. See supra note 23 and accompanying text. democracy, unlike representative democracy, "lacks a mechanism for reflecting voter priorities among issues." 48 Clark observes that "this difficulty may best be evaluated as a variation of the long-recognized, but perhaps underappreciated, intensity problem: in a plebiscite the majority rules, regardless of how much or how little those on either side have at stake."
49 As was discussed in Part I above, however, the plebiscite does have ways of measuring voters' intensity of preference on the single issue in question," although it offers no good analogue to the vote trading possible in many legislative bodies." In addition, it should be 48. Clark, supra note 9, at 436. Notwithstanding the above prohibitions, however, there is no evidence that less vote trading takes place in the Texas legislature than in the legislatures of states without such seemingly applicable prohibitions. The prohibitions are occasionally invoked by legislators themselves, however, when it's politically advantageous to do so. Consider the following newspaper report of an incident during the 2003 legislative session:
House Democrats on Thursday accused Republican leaders of offering millions of dollars in state spending in their districts for votes favoring limits on lawsuits in Texas.
The horse-trading tactics are part of a legislative battle over limiting lawsuits that has split the House, largely along partisan lines. Proposed budget trades could be particularly persuasive at a time the state is facing a $9.9 billion revenue shortfall and lawmakers are considering major budget cuts.
While legislative deal-making is not unusual, these proposed trades led House Speaker Tom Craddick to say they were "serious allegations," and Travis County District Attorney Ronnie Earle said he was "gathering information" on the incidents. [Vol. 13: 317, 2004] Preferences, Priorities, and Plebiscites
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kept in mind that, notwithstanding an interrelationship, priorities and intensities of preference are distinct concepts. 2 For example, two individuals might prioritize A, B, C, and D the same, but that ordering might reflect very different intensities of preference. That is, Bob might intensely prefer that A be enacted and be relatively indifferent among B, C, and D, while Sue might be nearly indifferent between A and B, but strongly prefer B to C and C to D.
Clark's central concern with direct democracy is perhaps best captured by the following one of his examples. Imagine that ballot propositions X, Y, and Z are each preferred by 60% of voters (as contrasted with the 40% of voters who prefer not-X, not-Y, and not-Z, respectively). If voted on independently, outcomes X, Y, and Z would each receive a majority of votes. "This tells us," Clark observes, that if we asked each voter to describe his or her ideal world, a majority of those descriptions would include X. It tells us as well that a perhaps differently constituted majority of those descriptions would include Y, and that the same would be true of Z. This does not mean, however, that the overall outcome XYZ is most preferred by the people as a whole, or that XYZ would necessarily command a majonty.
53
Clark's example seems uncontroversial. It might indeed be the case that a series of plebiscites would yield an overall outcome that is not preferred by the people as a whole. It might also be the case that a series of plebiscites would yield an overall outcome that is different from the result of a legislative session involving the same issues. But is there any reason to believe that the results of a representative lawmaking process would be a more "accurate" reflection of the preferences of "the people"?
Clark contends that the representative lawmaking process is indeed 52. Clark seems to acknowledge the existence, if not also the import for his own argument, of this distinction when he observes in the initiative context that "phenomena such as voter turnout, varying levels of activism, and varying levels of spending may reflect absolute intensity as to any given issue without reflecting priorities among issues." Clark, supra note 9, at 470. 53. Id. at 449.
superior on this score:" it "allow[s] us to hear most clearly and completely what the people have to say," 5 and it is a more "accurate" reflection of the voice of "the people." 56 The entire basis for Clark's claim appears to be the logrolling opportunities afforded by the legislative process. The problem, however, is that legislative outcomes are significantly impacted by a host of procedural variables of which the opportunity to trade votes is only one.
57
For example, the ultimate legislative outcome when our hypothetical three issues (X, Y, and Z) are involved will be determined in part by such non-substantive variables as the order in which the issues are taken up for consideration, whether all three issues are expected to be (and ultimately are) taken up in the same legislative session, whether the membership of the legislature will be changing at the end of the legislative session, and whether legislators with particularly intense preferences on one or more of the issues have sufficient political capital at the relevant point(s) in time to logroll effectively if needed.
The existence and importance of these non-substantive variables in determining outcomes in a representative lawmaking process is not inherently problematic, but it does cast serious doubt on Clark's claim 54. Clark states: My avowedly presentist claim is this: representation checks majority power without limiting popular voice. It does so by allowing for an expression of popular voice that is superior to majority preference. This voice is superior because it includes information about citizen priorities and because it permits citizens to express their opinions as well as their interests. Popular input is refined not by limiting what the people can express, but by allowing them to express themselves more clearly. Id. at 478 (emphasis added).
55. Id. at 436; see also id. at 478 (contending that representative lawmaking allows the people "to express themselves more clearly"); id. at 448 (contending that a lawmaking process that allows each person to "tell[] us what he or she most wants to win and what he or she is most willing to lose" enables people "to speak most clearly about the world as a whole," and implicitly suggesting that representative lawmaking is such a process).
56. See, e.g., id. at 472 (implicitly contrasting direct democracy with a representative lawmaking process that provides "full and accurate popular input"); see also id. at 449 (implicitly contending that representative lawmaking "produc[es] a fuller and more nuanced sense of what the people have to say").
57. Indeed, "if a Condorcet choice does not exist, the outcome of an election involving more than two alternatives will be a function of such 'procedural' variables as the order in which various alternatives are formally considered." See Baker, supra note 7, at 727. This is the "voting paradox," frequently referred to as the Arrow [ Vol. 13: 317, 2004] Preferences, Priorities, and Plebiscites
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that the results of the representative lawmaking process more "fully, 58 "clearly," 9 and "completely" ' reflect the "voice of the people" than the results of direct lawmaking processes. 6 The results of the two lawmaking processes with regard to our hypothetical issues X, Y, and Z may well be different, but Clark has given us no reason to believe that the results of the legislative process will be superior on any dimension relevant to his account.
Consider a related, but even more troublesome, hypothetical that Clark does not discuss. Imagine a state with nine jurisdictions. Imagine further that interest groups in five of the nine jurisdictions each seek and obtain a proposition on a state-wide ballot that would provide the relevant jurisdiction a special subsidy ("pork") of some sort from the state coffers. When put to the voters as a series of five independent ballot measures, there is little doubt that none of the five measures will obtain the support of a majority of the state's voters. Although voters in each of the special subsidy jurisdictions will presumably enthusiastically support the ballot proposition that specifically benefits them, one would expect the voters in each of the other eight jurisdictions rationally to oppose a special subsidy that imposes costs on them with no countervailing benefit. Now imagine similar legislation in the state legislature. The ability to trade votes will enable the representatives from the five special subsidy jurisdictions readily to join forces and package their individual subsidies into a single bill. 62 Those representatives, of course, will vote in favor of the bill, thereby ensuring its passage notwithstanding the predictable opposition of representatives from the four jurisdictions on which the legislation imposes costs without any countervailing benefit.
What are we to make of the fact that legislation that one would expect never to be enacted via direct democracy would probably always be 58.
See supra note 11.
59. See supra note 12.
60.
See supra note 13.
61.
See Clark, supra note 9, at 448 ("1 hope to sever the connection between single-issue majority preference and popular voice and argue that direct democracy, while perhaps measuring the former, does not give us a full and meaningful way of making sense of the latter.").
62. For purposes of my hypothetical, it is not at all necessary that the legislation take the form of a single bill. A series of bills on which the relevant jurisdictions' representatives have traded votes among themselves to secure sufficient support is equally possible and would have the same result. enacted in a representative lawmaking process? Is the answer really that such special subsidy legislation is "what the people want most" and that representative lawmaking therefore more accurately reflects the "voice of the people"? 63 If that is Clark's claim, he needs to provide a persuasive explanation for why that would be true even if it can be shown (logically, if not necessarily empirically) that aggregate social welfare would be reduced by the adoption of such legislation, and/or that voters would overwhelmingly prefer legislation that prohibited all pork (thereby significantly reducing both taxes and government spending) to legislation that provided every jurisdiction pork.
If Clark's response is that such "pork" legislation is an example of a situation "in which direct democratic lawmaking, despite its inability to account for voter priorities, might be desirable," ' then he must instead provide a workable account of how one is to identify such situations. It is not clear from his existing discussion, however, that Clark would consider my hypothetical enactment to be such a situation.
Clark lists three types of situations in which he believes direct democracy might be preferable to (or, at least, no less desirable than) representative lawmaking in light of the fact that the "plebiscite has the potential, perhaps, to do one thing well-to identify majority preference on isolated issues." ' 65 The first situation is when "the agency costs of representation may be particularly large, as in cases when representatives might risk defying constituent priorities." ' It is not clear that Clark would consider my hypothetical special-subsidy legislation such a situation. He seems to have in mind instances in which representatives might be expected not to vote consistently with the preferences of their constituents because the "legislators' self-interest conflicts with constituent priorities." 67 His examples are term limits and campaign finance reform. 68 My hypothetical legislation, in contrast, does not involve this sort of conflict between the self-interest of representatives and that of their constituents; the representatives from the benefited jurisdictions are expected to vote just as their constituents would. Thus, my hypothetical legislation would not seem to be included in Clark's first category.
The second category of situations for which Clark suggests direct democratic lawmaking might be desirable is that involving "issues for 63 .
Clark, supra note 9, at 482. 64. Id. at 471.
65.
66.
67.
Id. at 471-72 & n. 106. 68. Id. [Vol. 13: 317, 2004] Preferences, Priorities, and Plebiscites
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which the measurement of priorities appears inessential." 69 "The key here," he says, "would be to identify issues that do not seem to be of particular interest to any identifiable minority of citizens." 7 My hypothetical subsidy legislation, however, is presumably of significant interest both to each benefited jurisdiction and to each jurisdiction on which the legislation imposes only costs. Each of these jurisdictions' citizens is an "identifiable minority," thus Clark would not seem to include my hypothetical legislation in his second category. Clark's final category is "issues for which receiving direct popular input is considered more important than achieving full and accurate popular input."' His examples are traditional "civic republican" concerns such as "popular education, 72 "popular participation for its own sake," 73 and "giving people the (mistaken) feeling that they have had greater input into the political process." 74 Although he gives no specific examples, Clark gives no indication that my hypothetical subsidy legislation is what he has in mind here.
To be fair, Clark states that " [t] here are at least " ' 75 the three sorts of situations discussed above in which direct democratic lawmaking might be desirable under his account. Perhaps Clark would be willing to add a fourth category that would include my hypothetical legislation. If so, that decision may have substantial import for his larger theory.
The problem posed by my hypothetical legislation is not one of agency costs (Clark's first category) but one of externalities. The essence of the special subsidy legislation is that it benefits the citizens in certain jurisdictions at the expense of those in others. In my example, the benefited jurisdictions have each presumably contributed approximately one-ninth of the relevant funds to the state coffers, but will each be receiving approximately one-fifth of the total subsidy. 76 The four non-
69.
Id. at 472.
70.
71.
Id. (emphasis in original)
. See also id. at n.106 ("[T]here might be issues for which the educational or citizenship-building benefits of a plebiscite would outweigh concern over the loss of input regarding voter priorities.").
72.
73.
74.
75.
Id. at 471 (emphasis added). 76.
In the case of a ballot measure involving a subsidy to only one of the nine jurisdictions, the benefited jurisdiction will have presumably contributed approximately one-ninth of the relevant funds in the state coffers, but will be receiving the entire subsidy.
benefited jurisdictions, in contrast, will each presumably also have contributed approximately one-ninth of the relevant funds to the state coffers, but will each receive no portion of the subsidy.
A ballot measure involving a subsidy to only one of the nine jurisdictions can be expected to fail because the legislation is a net loss for eight jurisdictions and a net gain for only one. In contrast, legislation involving a subsidy to five of the nine jurisdictions can be expected to pass because it represents a net gain for a majority of jurisdictions and a net loss for only a minority. In both cases, the subsidy legislation benefits certain jurisdictions at the expense of others. The difference is that if each jurisdiction's subsidy is considered alone, the benefited jurisdiction is greatly outnumbered by the jurisdictions for which the legislation is a net loss. The ability to trade votes, however, enables a coalition of benefited jurisdictions to form such that they outnumber the jurisdictions on which the legislation imposes only costs.
If Clark would include my hypothetical legislation as a fourth type of situation in which plebiscitary lawmaking might be preferable to representative lawmaking, despite the former's claimed inability to account for voter priorities, the implications for his larger thesis should not be underestimated. If he defines the fourth category to include all legislation that imposes unintemalized externalities anywhere within the relevant state," nearly all legislation will be included. In a world of interest groups, nearly all legislation-whether it involves spending, regulation, or "the public interest"-imposes such uninternalized externalities by providing concentrated benefits for a few, while simultaneously imposing diffuse costs on the many. If Clark were to deem all such legislation appropriate for consideration in a direct democratic lawmaking process, there will be little left to his larger thesis. If Clark instead were to define the fourth category in some other way, such that my hypothetical legislation is included but not all legislation that imposes uninternalized externalities within the state is, he will need to take on the difficult task of providing a principled-and workable-basis for distinguishing among legislation that imposes uninternalized externalities within the state.
I do not mean my discussion above to suggest that I have dismissed or ignored the fact that Clark's consideration of direct democracy is explicitly not utilitarian." I acknowledge Clark's claim that "we ought 77. By limiting the concern to legislation that imposes uninternalized externalities "anywhere within the relevant state," I am excluding legislation that might impose such externalities on neighboring states, non-residents, or future immigrants (to give just a few examples).
78. Clark observes early on that " [u] nlike prior accounts of the intensity [Vol. 13: 317, 2004] Preferences, Priorities, and Plebiscites
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to account for intensity information not because satisfying an intense preference produces more utility than does satisfying a mild preference (although it may well do that), but because intensity information is unarguably one of the things people want to express." 7 9 At the same time, a utilitarian analysis is undeniably useful in understanding both why my hypothetical special-subsidy legislation is likely to meet a different fate in direct and representative lawmaking processes, and why one might prefer the outcome likely in the direct lawmaking process. Clark need not incorporate this utilitarian analysis within his own thesis, but he will need to provide a persuasive rebuttal to utilitarian concerns such as these if he concludes that my hypothetical special-subsidy legislation is not an instance in which lawmaking via direct democracy might be desirable. It is to Clark's credit that he acknowledges that there may be situations in which the opportunity to express priorities that is provided in a representative lawmaking process should take a backseat to other concerns that make direct democratic lawmaking more desirable.
0 That acknowledgment has at least two important implications for his larger thesis, however, which he unfortunately does not similarly acknowledge. First, Clark never provides a coherent account of how he arrived at the (presumably exceptional) situations he identifies. Given Clark's explicit concern not to provide a utilitarian analysis, one presumes that these situations were not identified through some sort of cost-benefit analysis, but Clark provides no explanation. Second, insofar as Clark's explicit "goal" for a lawmaking process is that it allow each person "to speak most clearly about the world as a whole by telling us what he or she problem.... the argument offered here is not utilitarian." Clark, supra note 9, at 436-37. Thus, his "claim is not that we should take intensity into account in order to maximize overall welfare." Id. at 437. Clark further notes that: Although it is not surprising that normative public choice theory, given its roots in welfare economics, tends to assume a cost-benefit criterion for evaluating decisionmaking processes, the utilitarian framework may not be the best way to think about the implications of the intensity problem for direct democracy. The populist case for direct democracy seems to be less about maximizing utility than about maximizing input. Id. at 453 (footnote omitted); see also id. at 460 (observing that the paradox of logrolling "poses no difficulty for those [such as himself] whose goal is not to maximize utility, but rather to ensure that each citizen has an equal voice in government").
79. Id. at 453. 80. Id. at 471-72. most wants to win and what he or she is most willing to lose," 8 ' Clark should explain why the three exceptions he identifies are consistent with that goal and why other plausible exceptions, such as my hypothetical legislation, are not. This omission in Clark's discussion focuses one's attention on the question of what his thesis actually is. At some points in the Essay, Clark's thesis takes a strong form, at other times a significantly weaker form. Clark's weaker thesis is an essentially cautionary tale: "direct democracy's ability to record unmediated majority preference should not entitle it to any special place in the hearts and minds of those concerned with hearing the voice of the people." 82 We should not assume that the plebiscite is "more responsive to the people" solely because of its "direct access to majority preference." 83 Thus, "the mere direct democratic origin of a particular outcome [should not] serve as an implicit ace in the hole, even for those with the most unmitigated populist priorities. ' Rather, "[p]olitical outcomes, whether generated by plebiscite or through representation, should be evaluated on their merits, rather than on the basis of their presumed fidelity to some vision of popular will." 85 On this reading, Clark does not advocate the elimination of direct democracy, nor even suggest that representative lawmaking is generally preferable to plebiscites. His central concern is simply to call into question "the assumption that plebiscitary outcomes are somehow more legitimate than representative outcomes." 86 At other points in his Essay, however, Clark seems to be arguing that representative lawmaking is importantly superior to direct democracy, and that the latter therefore should be used only in extraordinary circumstances, if at all. I take up Clark's stronger thesis in the next Section.
I1. REPRESENTATIVE ELECTIONS AND THE VOICE OF THE PEOPLE
In its strongest form, Clark's thesis begins with the observation that representation "allow [s] for an expression of popular voice that is superior to majority preference." 87 The voice is superior, he contends, "because it includes information about citizen priorities and because it 81 .
Id. at 448. [ Vol. 13: 317, 2004] 
